August 24, 2009

Ms. Rachel Goodson

Cabinet Assistant to the Governor

Plaza 02, the Capitol

Tallahassee, FL  32399

RE:  Marion County AdCom/DOAH Case 08-1576GM

Dear Ms. Goodson:

Due to the significance of a pending issue before your principal at the meeting of the Governor and Cabinet to be held on September 15, 2009, I am writing on behalf of our statewide membership and our Board of Directors to strongly support the Recommended Order submitted by Administrative Law Judge J. Lawrence Johnston for the above case.  This case has similarities to three cases to which 1000 Friends is or has been a party--the recent Miami-Dade urban sprawl and urban development boundary (UDB) case as well as two Palm Beach County UDB cases that will be before the Administration Commission this fall.

As with the recent Miami-Dade UDB determination to which we were a party, the importance of this particular case to us is the protection of legally designated low density areas in the comprehensive plan for which no demonstration of need has been shown for additional development, especially in a rural area.   In addition, no demonstration of compatibility has been given with the surrounding and existing land uses and other policies in the comprehensive plan.   This is of particular importance and relevance given the karst geology of this site, where low density and intensity land uses are necessary to protect sensitive environmental and groundwater features.  

Additionally, while the applicant in the Marion County case attempted to show need, it is clear that the methodology employed is not professionally accepted.  In particular, it failed to use the same comprehensive plan timeframe, used a county-wide rather than a planning district analysis, and incorrectly used a residential allocation factor.  The result was a totally false result that would have meant a need five times greater than what the comprehensive plan allowed.

Our particular interest here is in defending and protecting one of the most crucial growth management principles in Florida law, the so called “demonstration of need.”  This is a fundamental consideration for all local plans and amendments, and is the one tool that provides a legal means of preventing rampant real estate speculation, sprawl, and overbuilding that was most common before the adoption of the 1985 Growth Management Act.  The DCA has always shown flexibility and reasonableness in applying this statutory requirement, and generally uses a 125 percent of need standard.  Obviously in this case, an almost fourfold increase above the existing density is far outside the bounds of reason.
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We also want to emphasize two additional points, the first of which is the legal standard used in this case known as “fairly debatable” with which you are already familiar.  We find it particularly significant that DCA, upon reviewing the challenge petition filed by two citizens, determined that it had inappropriately agreed that the proposed amendment was consistent with Florida law.  In reversing itself, and thereby aligning DCA with the citizen challengers, it assumed this burden knowing how difficult a standard this is to meet.  But it did provide the qualified experts to do just this, and this was more than sufficient to cause the Administrative Law Judge to agree that it and the challengers had proved beyond fair debate that this amendment was “not in compliance.”  

The second point involves another fundamental component of our growth management laws, and that is the right of citizens to establish standing and challenge plan amendments believed to violate state and local comprehensive planning requirements.  You are very aware of the challenges, expenses and difficulties involved in any administrative law case that even seasoned attorneys face.  But to see two citizens take on this task without the benefit of professional legal counsel and prevail in the end is a testament to the soundness of our process.  To rule against them, including DCA, after the kind of dedicated effort they made to reach this point, would make a travesty of the citizen participation process that is another anchor in Florida’s comprehensive planning programs.

At this point there is no Final Order upon which we can comment, but we urge you to make findings that are consistent with the Judge Johnston’s February 4, 2009, Recommended Order.  We will provide additional comments when the staff draft is issued, and would appreciate the opportunity to discuss this case with you further prior to the Cabinet Aides meeting on this case.  Thanking you for your time and considerations, I am

Sincerely,

Charles G. Pattison, FAICP

President

Cc:  
J. Lawrence Johnston

       
Shaw Stiller, DCA

      
 Karen Lynn Recio

       
Susan Woods

