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August 13, 2008
Mr. Robert Pennock

Florida Department of Community Affairs

Division of Community Planning 

2555 Shumard Oak Boulevard

Tallahassee, FL 32399-2100


RE:
Second Draft Rural Land Stewardship Area (RLSA) Rule – 9J-5.026
Dear Robert:


1000 Friends of Florida appreciates the opportunity to review and comment on the second draft RLSA Rule.  We continue to believe that an administrative rule is necessary to ensure that the RLSA program serves its intended purpose, and we commend the Department for taking up rulemaking.  It is clear that significant effort has gone into revising and refining the draft, which is clearer and simpler than the first version.  We see many strong elements here, but continue to have concerns as well, as outlined below.


In addition, we would encourage DCA to support a statutory change to allow RLSA receiving areas to be located within municipalities and/or related urban growth boundaries.  We believe this is would be a very effective tool that limits or reduces sprawl or leap-frog development patterns.


Before turning to our concerns, 1000 Friends would again like to highlight its support for the following aspects of the draft rule, some of which were present in the original version, some of which are new or modified in the present draft.
1. Purpose:  We support this more streamlined articulation of the purpose of the RLSA program and rule.

2. Rural Sustainability:  We continue to support the key components of rural sustainability outlined in Section (6) (a) although we have added some suggestions for adding specificity to the meaning of this term.
3. Increased Emphasis on Preventing Sprawl:  We support the requirement that “control of urban sprawl within and surrounding the RLSA” be among the objectives and policies in an RLSA plan amendment, Section (9)(b), page 14, as well as included in the data and analysis supporting it, Section (10)(h), page 16.  We also support the consideration of potential for urban sprawl as a factor in establishing limits on the development footprint, Section (8)(b)6, page 11, and the inclusion of the future threat of low-density sprawl as a consideration in the land values analysis, Section (7)(e)4, page 8.
4. Timing of Recording Easements/Covenants:  Setting a fixed point in time at which recording a stewardship easement or restrictive covenant must occur, at as early a reasonable time as possible, is essential to ensuring balance between private and public interests under the program.  Section (8) (d) 6, page 12.
5. Effect of Transfer of Credits: Waiver of underlying land uses upon transfer of credits from a Sending to Receiving Area is an appropriate bright-line rule that promotes the goals of program and helps provides certainty regarding the status of protection for the designated conservation and agricultural areas once development is underway.  Section (8) (d) 7, page 13.
6. Service Boundaries:  Establishing service boundaries for development is an appropriate technique for ensuring that receiving areas do not expand beyond their intended geographic limits.  Sections (8) (a) 8, page 10, and (9) (m), page 15.
7. Land Values Analysis Stewardship Credit System:  The guidance for structuring the credit system provides a workable framework based on values consistent with the purpose of the program, while allowing flexibility to assess the particular characteristics of the property in question.  Section (7) (e), pages 7-8.  We support the requirement that the total number of credits must equal the maximum development contemplated by the RLSA plan amendment.  Section 8(d) 2, page 12.
8. Credit Bonuses:  The proposed credit bonuses to encourage early establishment of stewardship easements is a worthy incentive, sensibly included as part of the maximum number of credits for the entire RLSA to preserve certainty regarding maximum development.  Section (8) (d) 9, page 13.
9. Affordable/Workforce Housing:  Requiring that affordable housing needs to be assessed and met, with a particular focus on the needs of agricultural workers, is necessary to support sustainable rural communities and we support it.  Sections (9) (h) (6), page 15 and (1) (i), page 16.  
10. Maintenance of Conservation Areas:  Requiring maintenance of conservation areas is critical to the success of the program, and we support the inclusion of “protection, restoration and maintenance of designated Conservation Areas” in the RLSA plan amendment policies and objectives.  Section (9) (k), page 14.
For all these reasons, 1000 Friends commends the Department on the many features of the draft rule that strengthen and add substance to the RLS program.  The following sets out our concerns and recommendations:

1. Restoration of Mandatory Language:  The Rural Sustainability section of the first draft (Section (6), page 4) mandated that “a RLSA conservation and development plan shall manifest the following general landscape features which may vary based on local characteristics…” (Emphasis added).  These features included, as they do in the present draft, limits to development footprints, the number of development areas, among others.  
In the present draft, Section (6) (b), page 4, states only that an “RLSA plan should manifest the following general landscape features which may vary based on local characteristics…”  We believe the mandatory directive should be restored – the ability to vary the features in accordance with local characteristics provides ample flexibility, and the rule’s commitment to the rural sustainability features should not be weakened in any way.  This change will also avoid confusion regarding the mandatory nature of other directives in the rule, such as Section (8) (b), page 10, which requires that “A local government shall limit the size of the development footprint…”  It is inconsistent to indicate that a local government should do something in one part of the rule, and shall do the very same thing in another part of the rule.
Likewise, 1000 Friends urges the Department to revise the second sentence of Section (6) (c), page 4, to read: “Therefore, development should be must not exceed the amount and type that is sustainable and will support and sustain and not undermine the rural and agricultural economies.”
Recommendation:  1000 Friends urges the Department to make implementation of rural sustainability landscape features mandatory, consistent with other parts of the rule. 
2. Requirement for Contiguous Land:  It appears that the Department removed the requirement that RLSAs must consist of contiguous land, which was a threshold eligibility requirement in the first draft.  While we generally believe this requirement should be preserved, we can envision limited cases where allowing non-contiguous lands would be appropriate.  In the Rural Sustainability goals of Section (6), the first draft required “contiguous land large enough to accommodate the development without changing the rural character of the area…” (See Section (6) (b) 1, page 4 of first draft).  The present draft allows for “Land area(s) large enough to accommodate development on some lands while conserving the overall rural character….”  Section (6) (b) 1, page 3).  Allowing non-contiguous receiving areas could provide for transfers within municipal or urban growth boundaries which we understand would require a statutory change.  What we would hope DCA would emphasize here when a non-contiguous application is received is a high priority for receiving areas that are located either very near or adjacent to the edges of already developed areas and which are most compatible with surrounding natural areas and wildlife habitats.  As will be seen in some of our other comments, we have added suggestions for tightening sustainability standards so that encouragement is not given to new towns or satellite communities in development areas that in fact are neither self contained nor sufficient.
Recommendation:  1000 Friends urges the Department to restore the requirement that an RLSA consist of contiguous land except in limited cases.  In addition, we suggest that page 3, (b) (7) be modified to read:  
“7. Designated Receiving Areas connected with each other and the remainder of the RLSA are planned with an emphasis given to the separation of rural and developed areas using rural design principles and rural road corridors that are designed to minimize impacts on natural and environmental resources or rural area sustainability.”

In addition, we suggest several additional improvements to the Designated Receiving Areas language as follow:

Page 3, (b)(4):  “Designated Receiving Areas with compact shapes that avoid intrusion into the surrounding rural landscape in the form of radial, strip, ribbon,or finger or leap-frogging islands patterns.”

Page 3, (b) (6):  “Development located only on land most suitable for development and away or effectively buffered from lands most suitable for agriculture and natural resource conservation.”

Page 10, number 9:  “The innovative planning and development strategies to be used in Designated Receiving Areas shall include a sustainable community functional mix of land uses, well integrated and cross-linked energy efficient land use patterns, the reduction of vehicle miles travelled per vehicle by planning for internal capture of trips generated by the development,  traveled and reductions in greenhouse gas emissions.”

Page 14, (9)(f)1 & 2:  “(f) The plan of development shall include innovative planning and development strategies to be used in Designated Receiving Areas, including:

1. 
providing for a sustainable, community-oriented functional mix of land uses in rural villages, rural activity centers, and new towns;

2. 
ensuring that the timing and phasing requirements necessary to achieve a sustainable, community-oriented functional mix of land uses concurrent with allowed residential development; and”

3. Page 4, (c ) 3. c..  The current wording of these criteria is too vague to provide any meaningful direction.  

Recommendation:  Add the following:

“Rural villages/rural activity centers and new towns shall be designed to:

a. 
provide for a complete community functional mix of land uses that serve living, working, shopping, recreational, and civic needs;

b.
 minimize vehicle miles traveled by an emphasis on the internal capture of generated vehicle trips, integrated and cross-connected community design between a functional mix of land use, increase energy efficiency, and reduce greenhouse gas emissions;

c. 
minimize the external impacts of the development to the surrounding rural and conservation lands within the specific RLSA and adjacent rural lands;

d. 
maximize the cost-efficient provision of public facilities and services; and

e. 
provide adequate workforce housing, including low, very low, and moderate income housing.”
      4.  Potential Development and Urban Sprawl, Page 7(d):  We suggest that conservation and natural areas need to be considered in this section and suggest the following changes:

Recommendation:  
1. 
Analyze landscape and development conditions of the RLSA and surrounding rural and conservation lands, such as the overall pattern of rural land uses and land covers, parcel size and ownership patterns, recent historical trends regarding subdivision of land and transition to residential uses, roadways, and other infrastructure that may affect RLSA development and rural and natural area sustainability.

2. 
Analyze how the RLSA is likely to affect the future development patterns of other

Rural, and agricultural or existing conservation lands in the surrounding area, irrespective of county local government boundaries.

      5.   Land Analysis for Stewardship Credits: Consideration should be given to natural system restoration potential.  This should be an important component of any RLSA project.

Recommendation:  On page 8, add a new “6” as follows:  “6.  Potential for natural resource restoration (e.g., hydrology, wetland systems, reforestation, and wildlife corridor linkages).”

       6.  Number of Receiving Areas:  The first draft rule limited the number of Receiving Areas under the Special Option, but not under the Standard Option.  In our comments, we recommended the Department impose a limit on the number of Receiving Areas across the board.  Although the present draft indicates that the number of Receiving Areas should be limited, this leaves substantial room for interpretation, as well as uncertainty regarding the total amount of land use consumption to be expected in an RLSA (this is especially true in light of the fact that Receiving Areas are not required to be designated in the RLSA plan amendment).  The more Receiving Areas are designated, the greater the risk of sprawl outside the RLSA and the greater the risk that fragmentation will undermine the goals of the RLSA.  
Recommendation:  1000 Friends continues to urge the Department to establish a maximum number of Receiving Areas by rule to avoid sprawl and fragmentation of RLSAs.  
7. Maximum Development Footprint:  While we support the incentive for RLSAs with a 10% development footprint, we remain concerned that the lack of a maximum percentage invites abuse of the program.  Although the draft requires a local government to “limit the size of the development footprint,” Section (8)(b), page 10, the rulemaking workshops made clear that there is a wide range of views on what this means.  The fact remains that nothing in this draft rule would prevent a 5,000 acre new town from being constructed in a 10,000 acre RLSA.  The higher degree of scrutiny that will be applied to RLSA proposals with greater than 20% footprints (Section (8)(b)6, page 11) could, but will not necessarily, result in appropriate limitations.  
Recommendation:  For these reasons, 1000 Friends continues to advocate for a maximum Sending-to-Receiving Area ratio.  We believe this is needed to ensure that development does not overwhelm the program’s conservation and agricultural goals.  
On two related points:  First, the present draft replaced the Rural Sustainability landscape feature of “minimal development footprint” with “limited development footprint,” Section (6)(b)2, page 3.  1000 Friends recommends restoring the term “minimal.”  
Second, there is a need for clarification regarding the review standard to be applied by the Department for RLSA proposals that include development footprints between 10%, which would be deemed consistent with the limited footprint requirement of Section 
(6)(b)2, and 20+%, which must be justified to the Department with a clear and convincing demonstration that it furthers rural sustainability.  See Section (8)(b)6, page 11.  How would an 18% footprint be evaluated, for example?
8. Clarification Regarding Stewardship Credit System in RLSA Plan Amendment:  The present draft states that the “RLSA plan amendment shall either incorporate or require adoption of a stewardship credit system that complies with the following criteria…”  Section (8)(d), page 12 (emphasis added).  At the same time, the credit system appears to be required in the data and analysis which must be submitted in support of the RLSA plan amendment.  Section (1)(c), page 16.  Clarification is needed.  We believe it is important for the Department into review the credit system for consistency with such criteria, which is not assured if a plan amendment merely requires adoption of a credit system at a later date. 
Recommendation:  1000 Friends urges the Department to clarify that the credit system must be set out in the RLSA plan amendment.  We recommend that the language in Section (8)(d) above be revised to read, “RLSA plan amendment shall either incorporate or require adoption of a stewardship credit system…”
9. Clarification of Types of Energy Plants Allowed in RLSA:  Section (8)(a)4, page 9, allows for “energy plants” to be designated in Agricultural Areas.  
Recommendation:  1000 Friends recommends that “energy plants” be defined or otherwise clarified to indicate that the type of energy plants contemplated by the rule are those that are dependent on and compatible with agriculture.  We believe the intent here is to allow for various biofuels but not coal plants for example.
10. Mining as an Agricultural-Related Use?  Quite a few comprehensive plans in the state include mining as a permissible land use in areas identified as agricultural or rural.  Clarification is needed as to whether mining is among the agricultural uses of land sought to be preserved via an RLSA.
Recommendation:  1000 Friends urges the Department to exclude mining from the agricultural-related uses that may be allowed in designated Agricultural Areas.
In addition, we suggest the following clarifications on Page 15, (i) and (o):


(i) “Provision for businesses and industries which support and sustain the rural and

agricultural economy in the identified Designated Rural Sending Areas and within the developing community economies within the identified Designated Receiving Areas.”.
(o) Well integrated and cross-linked energy efficient land use patterns and efforts to implement greenhouse gas reduction strategies.
11. Minimum Threshold for Affordable housing: To implement 163.3177(11)(d)(4)(c), 1000 Friends urges the Department to require a minimum of 15% of residential units in an RLSA receiving area be affordable to very low, low, and moderate income households, either in equal shares or in proportion to  the housing need assessment data provided by the Shimberg Center Florida Data Clearinghouse at the University of Florida.  This 
Requirement should supplement, not replace, the requirement in the draft that affordable housing needs be assessed for each specific RLSA– the need, of course, may very well be greater than 15%, and should be provided for accordingly.
12. Administrative Capacity of Local Governments:  We again urge the Department to include in its consideration of RLSA proposals the local government’s capability to manage the RLSA post-plan amendment.  This is vitally important to ensuring the public interest is properly balanced with the private interests in the execution of an RLSA, and because the draft rule allows for many of the development details to be addressed locally, without the at Department’s involvement.  Factors might include, what is the local government’s staff capacity? Are there funds that could be provided to assist the local government?  What is the status of the EAR and EAR-based amendments?  This should not be a threshold eligibility requirement, because counties with fewer planning resources will often be those where RLSAs are most suitable.  However, we suggest that these issues should be incorporated formally into the RLSA plan amendment review process.
13. Assessment of RLSAs in the EAR:  To ensure that RLSAs perform as intended, the rule should require RLSAs to be routinely assessed in the EAR process.  This should be mandatory, and not a subject of negotiation between the county and DCA.
14. Optional process: While we support the idea of an optional vision plan in Section (11)(b), we note that it appears to defer the needs and financial feasibility justifications until such time as Sending and Receiving Areas are designated by subsequent plan amendment(s).  This will make it difficult for the public as well as review agencies to determine the suitability of the proposed RLSA, including the ability of the local government to administer the program.  We suggest the following:
Recommendation:  Add an additional sentence at the end of (b) 1 to read:  The vision plan shall also provide the maximum development footprint and describe generally the location of Agricultural and Conservation Areas.
Thank you, again, for your commitment to rural land stewardship and for considering these comments.
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Sincerely,
Charles Pattison, FAICP



Uma Outka, Esq.


Executive Director




Legal Director

1000 Friends of Florida
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